


























































































































































































































J. Verdict

If the jury returns a guilty verdict, the prosecutor should move to re-
voke bail if a sentence of imprisonment is likely to be imposed. If bail is
not revoked, the prosecutor should request that the defendant remain
in the courtroom until the victim has an opportunity to safely leave the
courtroom. In cases where there is risk of third-party intimidation or
retaliation, the prosecutor should ask the judge to order spectators to
remain in the courtroom briefly, as well.

K. Sentencing

The prosecutor should submit to the court a detailed sentencing memo-
randum in support of whatever sentence is being sought. Where the de-
fendant has been convicted of crimes of intimidation in addition to the
original charges, a strenuous argument can be made that those crimes
should result in consecutive sentences, since witness intimidation oth-
erwise carries no risk to the defendant. Even where the defendant has
not been convicted of separate crimes for acts of intimidation, such acts
may nevertheless be argued as aggravating factors that should result
in a lengthier sentence. Even if a defendant has been acquitted of any
charged intimidation crimes, the standard of proof for facts relevant to
sentencing is much lower, and the court can nevertheless properly take
such acts into account in imposing sentence.

If a sentence of probation is imposed, the prosecutor should urge that
the court impose appropriate conditions that will maximize the contin-
ued safety of the victim. Such conditions may include no-contact con-
ditions, barring the defendant from certain locations frequented by the
victim, and barring the defendant from contact with fellow gang mem-
bers or criminal associates. In addition, conditions such as batterer’s
treatment, substance abuse treatment, and restrictions on computer
usage (where the defendant used technology for intimidation) may ad-
dress factors contributing to the abuse or intimidation of the victim.

L. Post-conviction proceedings

Because ordinary criminal appeals are based upon the record of the
trial proceedings, witness recantation is usually not an issue at the ap-
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pellate stage of the proceedings. Defendants who engage in intimida-
tion during this time are often simply continuing a pattern of abuse, or
are engaging in reprisals against witnesses for cooperating during the
investigation or trial. Once the direct appeals are exhausted, however,
defendants may once again engage in tactics of intimidation for wit-
ness-tampering purposes in an effort to secure a new trial. Witnesses
may suddenly recant their trial testimony or may claim that they were
coerced by the State into testifying falsely, and may sign affidavits to
that effect. Defendants or their attorneys may provide to the court or to
the prosecutor statements of third parties claiming that a trial witness
has admitted committing perjury at trial. In such cases, an investigator
should promptly contact the witness for an interview in an effort to
determine what has caused the change in testimony. Any new acts of
witness intimidation, whether retaliatory or motivated by an effort to
secure false testimony, should be investigated and prosecuted.

VII. CONCLUSION

Knowledge about the kinds of cases in which victim and witness intim-
idation is most likely to occur; and the means by which it can be carried
out, will enable police, prosecutors, and allied professionals to coordi-
nate their efforts to prevent its occurrence, to promptly and effectively
address it when it occurs, and to successfully prosecute cases in spite of
defendants’ efforts to prevent witnesses from cooperating.

Defendants engage in witness intimidation because it works. To the ex-
tent that law enforcement is successful in making witness intimidation
a losing proposition for defendants, who will be convicted in spite of
their efforts and punished more severely as a result, defendants will be
deterred from such attempts. To the extent that law enforcement and
allied professionals are able to build trust within the community, and
to provide services and assistance to keep victims and witnesses safe,
more witnesses will be willing to cooperate throughout the proceed-
ings. Just outcomes can only be assured when witnesses are, indeed,
“free to tell the truth” without fear of further victimization by criminal
defendants and their allies or by the very system whose interests these
witnesses serve.
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cal for the prosecutor to advise the witness that he or she is not obligated to consent
to be interviewed.

State v. Valdez, 281 P.3d 924, 941-60 (Cal. 2012).

In United States v. Ruiz, 536 U.S. 622 (2002), the Supreme Court upheld the
constitutionality of “fast track™ plea bargaining in which the defendant waives the
right to be provided with impeachment evidence and the identities of witnesses
and informants, observing that prohibition of such plea bargains “could force the
Government to abandon its ‘general practice’ of not ‘disclos[ing] to a defendant
pleading guilty information that would reveal the identities of cooperating infor-
mants, undercover investigators, or other prospective witnesses.” ““ Id. at 632. While
Ruiz holds that “the Constitution does not require the Government to disclose
material impeachment evidence prior to entering a plea agreement with a criminal
defendant,” there is a split in authority whether exculpatory evidence must be dis-
closed prior to a guilty plea. /d. at 633. Compare Smith v. Baldwin, 510 F.3d 1127,
1148 (9th Cir. 2007) (en banc) (noting that Brady evidence material to a decision
to plead guilty must be disclosed) with United States v. Conroy, 567 F.3d 174, 178-
79 (5th Cir. 2009) (guilty plea precludes defendant from claiming that failure to
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ENDNOTES

trial and (b) the defendant has had a prior opportunity to cross-examine the witness.
AEquitas, THE PROSECUTORS” RESOURCE ON CRAWFORD AND ITS PROGENY (2012),
http://www.aequitasresource.org/The Prosecutors Resource Crawford.pdf.

State v. Byrd, 967 A.2d 285, 295-96 (N.J. 2009). Although the New Jersey Supreme
Court did not apply the rule in Byrd, it immediately proposed a new Evidence

Rule codifying the principle, which has since been formally adopted. N.J. R. Evip.
804(b)(9).

See People v. Byrd, 855 N.Y.S.2d 505 (N.Y. App. Div. 2008); Commonwealth. v.
Szerlong, 933 N.E.2d 633 (Mass. 2010).

See, e.g., FED. R. EviD. 104(a).

For more details about motions to admit evidence under the doctrine of forfei-
ture by wrongdoing, see AEQuITAs, THE PROSECUTORS” RESOURCE ON FORFEITURE BY
WRONGDOING (2012), available at http://www.aequitasresource.org/The Prosecu-
tors Resource Forfeiture by Wrongdoing.pdf.

Telephone conversation of AEquitas Attorney Advisor Rhonda Martinson with St.
Louis County, Minnesota, Assistant County Attorney Jessica Smith (Feb. 14, 2013).

Rule 104(a) of the Federal Rules of Evidence sets forth the procedure for prelimi-
nary hearings to determine the admissibility of evidence.

In at least one jurisdiction, a forfeiture motion was heard in the midst of the wit-
ness’s testimony, when in-court intimidation caused him to be unable to continue
his testimony. The trial court found that the defendant was responsible for the wit-
ness’s inability to continue, and allowed the testimony given on direct examination
to stand without cross-examination, ruling that the defendant had, by his actions,
forfeited his right to cross-examine the witness. The resulting conviction was up-
held on appeal. State v. Weathers, 724 S.E.2d 114 (N.C. Ct. App. 2012).

See, e.g., N.J. R. Evip. 803(a)(1); State v. Gross, 523 A.2d 215, 220-21 (N.J. Super.
Ct. App. Div. 1987).
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