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J. Verdict
If the jury returns a guilty verdict, the prosecutor should move to re-
voke bail if a sentence of imprisonment is likely to be imposed. If bail is 
not revoked, the prosecutor should request that the defendant remain 
in the courtroom until the victim has an opportunity to safely leave the 
courtroom. In cases where there is risk of third-party intimidation or 
retaliation, the prosecutor should ask the judge to order spectators to 
remain in the courtroom briefly, as well.

K. sentencing
The prosecutor should submit to the court a detailed sentencing memo-
randum in support of whatever sentence is being sought.  Where the de-
fendant has been convicted of crimes of intimidation in addition to the 
original charges, a strenuous argument can be made that those crimes 
should result in consecutive sentences, since witness intimidation oth-
erwise carries no risk to the defendant.  Even where the defendant has 
not been convicted of separate crimes for acts of intimidation, such acts 
may nevertheless be argued as aggravating factors that should result 
in a lengthier sentence. Even if a defendant has been acquitted of any 
charged intimidation crimes, the standard of proof for facts relevant to 
sentencing is much lower, and the court can nevertheless properly take 
such acts into account in imposing sentence.

If a sentence of probation is imposed, the prosecutor should urge that 
the court impose appropriate conditions that will maximize the contin-
ued safety of the victim. Such conditions may include no-contact con-
ditions, barring the defendant from certain locations frequented by the 
victim, and barring the defendant from contact with fellow gang mem-
bers or criminal associates. In addition, conditions such as batterer’s 
treatment, substance abuse treatment, and restrictions on computer 
usage (where the defendant used technology for intimidation) may ad-
dress factors contributing to the abuse or intimidation of the victim. 

l. Post-conviction proceedings
Because ordinary criminal appeals are based upon the record of the 
trial proceedings, witness recantation is usually not an issue at the ap-
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pellate stage of the proceedings. Defendants who engage in intimida-
tion during this time are often simply continuing a pattern of abuse, or 
are engaging in reprisals against witnesses for cooperating during the 
investigation or trial. Once the direct appeals are exhausted, however, 
defendants may once again engage in tactics of intimidation for wit-
ness-tampering purposes in an effort to secure a new trial.  Witnesses 
may suddenly recant their trial testimony or may claim that they were 
coerced by the State into testifying falsely, and may sign affidavits to 
that effect. Defendants or their attorneys may provide to the court or to 
the prosecutor statements of third parties claiming that a trial witness 
has admitted committing perjury at trial. In such cases, an investigator 
should promptly contact the witness for an interview in an effort to 
determine what has caused the change in testimony. Any new acts of 
witness intimidation, whether retaliatory or motivated by an effort to 
secure false testimony, should be investigated and prosecuted.

VII. ConClusIon

Knowledge about the kinds of cases in which victim and witness intim-
idation is most likely to occur, and the means by which it can be carried 
out, will enable police, prosecutors, and allied professionals to coordi-
nate their efforts to prevent its occurrence, to promptly and effectively 
address it when it occurs, and to successfully prosecute cases in spite of 
defendants’ efforts to prevent witnesses from cooperating.  

Defendants engage in witness intimidation because it works. To the ex-
tent that law enforcement is successful in making witness intimidation 
a losing proposition for defendants, who will be convicted in spite of 
their efforts and punished more severely as a result, defendants will be 
deterred from such attempts. To the extent that law enforcement and 
allied professionals are able to build trust within the community, and 
to provide services and assistance to keep victims and witnesses safe, 
more witnesses will be willing to cooperate throughout the proceed-
ings. Just outcomes can only be assured when witnesses are, indeed, 
“free to tell the truth” without fear of further victimization by criminal 
defendants and their allies or by the very system whose interests these 
witnesses serve. 
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results in either centralizing or marginalizing attention to victim safety. For more 
information, see Institutional Analysis/Community Assessment, Praxis internation-
al: saFety and accountaBility audits, http://praxisinternational.org/praxis_institu-
tional_analysis_community_assessment_home.aspx (last visited Mar. 19, 2013).

8 See, e.g., roBert c. davis, BarBara e. sMith, & Madeline henley, victiM ser-
vices agency, victiM/Witness intiMidation in the Bronx courts: hoW coMMon 
is it, and What are its consequences? (1990) (study in Bronx, NY), http://www.
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al., of 136 victims who were interviewed at the time of their original court appear-
ance during a nine-month period, and again after disposition of their cases, 32% of 
them reported at the time of the initial interview that they had been threatened in 
some manner, with an additional 5% who had been asked to drop the charges.  At 
the second interview, following disposition of their cases, 41% of these victims re-
ported they had been threatened, or otherwise discouraged from testifying, at some 
time during the course of the case.

9 Finn & healey, supra note 2, at 16. 

10 The federal courts, and some state courts, permit the empaneling of an anonymous 
jury in cases where, inter alia, the defendant is a member of a group with the appar-
ent ability to harm jurors, where the defendant has a history of violence, and where 
the defendant has demonstrated a willingness to obstruct and corrupt justice.  See, 
e.g., United States v. Paccione, 949 F.2d 1183, 1192 (2d Cir. 1990).

11 Martinson, WoFFord, MurPhy, BelguM-gaBBert, & WilKinson, supra note 6, at 
43.

12 Id.

13 See Jacob Honigman, Can’t Stop Snitchin’: Criminalizing Threats Made in “Stop 
Snitching” Media Under the True Threats Exception to the First Amendment, 
32 coluM. J.l. & arts 207 (2009). Variants of the theme proclaim that “Snitch-
es wear stitches,” or “Snitches end up in ditches.” Suzette Hackney, Living with 
murder: The agony of Detroit’s neighborhoods -- and their cry for help (Part I of 
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III), detroit Free Press (Nov. 13, 2011), http://www.freep.com/article/20111113/
NEWS01/111130533/Living-murder-agony-Detroit-s-neighborhoods-their-cry-
help. 

14 Martinson & Barnes, supra note 4, at 41.

15 Id. 

16 Martinson, WoFFord, MurPhy, BelguM-gaBBert, & WilKinson, supra note 6, at 
57.

17 Don Thompson, Inmates Harass Victims Via Facebook, yahoo! neWs (Nov. 21, 
2011), http://news.yahoo.com/inmates-harass-victims-via-facebook-081733468.
html (last visited Mar. 6, 2013).

18 Martinson & BelguM-gaBBert, supra note 5, at 74.

19 In a fascinating study of how emotional manipulation can produce recantation in 
domestic violence cases, researchers analyzed recorded telephone calls from 17 
jailed defendants to their victims, who ultimately agreed to recant their report of the 
crime.  Most of the victims eventually succumbed to the defendants’ descriptions of 
their suffering in jail, and the prospect of their shared histories together ending. See 
Amy E. Bonomi, Rashmi Gangamma, Chris R. Locke, Heather Katafiasz, & David 
Martin, “Meet me at the hill where we used to park”: Interpersonal Processes 
Associated with Victim Recantation, 73 soc. sci. & Med. 1054 (2011). 

20  Martinson, WoFFord, MurPhy, BelguM-gaBBert, & WilKinson, supra note 6, at 
42.

21 Id. at 54.

22 Id. at 57.

23 Martinson & Barnes, supra note 4, at 54.

24 See generally, r. lundy BancroFt, Jay g. silverMan, & daniel ritchie, the Bat-
terer as Parent: addressing the iMPact oF doMestic violence on FaMily dynaM-
ics (2d ed. 2011).
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26 See Roland C. Summit, M.D., The Child Sexual Abuse Accommodation Syndrome, 
7 child aBuse & neglect 177 (1983), available at http://www.secasa.com.au/
sections/for-students/the/the-child-abuse-accommodatin-sydrome/.

27 Several Rules of Professional Responsibility govern the ethical responsibilities of 
attorneys in their interactions with witnesses. See, e.g., Model rules oF ProF’l 
conduct R. 3.4 (Fairness to Opposing Party and Counsel); Model rules oF ProF’l 
conduct R. 4.3 (Dealing with Unrepresented Person); Model rules oF ProF’l 
conduct R. 4.4 (Respect for Rights of Third Persons). 

28 Martinson, WoFFord, MurPhy, BelguM-gaBBert, & WilKinson, supra note 6, at 
63; Martinson & Barnes, supra note 4, at 45.

29 Where an attorney’s conduct has clearly violated the Rules of Professional Con-
duct, a disciplinary complaint should be filed. Prosecutors, like all attorneys, have 
an obligation to police the profession, and disciplinary proceedings against uneth-
ical conduct by a defense attorney may deter others who are tempted to engage 
in similar conduct. Where there is evidence of criminal conduct on the part of 
an attorney, of course, that attorney should be aggressively prosecuted. Defense 
attorney (and former prosecutor) Paul Bergrin was recently convicted of murder, 
racketeering, witness tampering, and related charges based in part upon allegations 
that he conspired with his clients to have several witnesses murdered.  Jason Grant, 
Federal jury convicts Paul Bergrin of murder, racketeering, more than a dozen oth-
er counts, the star-ledger (Mar. 18, 2013), available at http://www.nj.com/news/
index.ssf/2013/03/bergrin_trial_verdict_announce_1.html; see also United States v. 
Bergrin, 682 F.3d 261 (3d Cir. 2012).  In another instance of attorney misconduct, 
a defense attorney was convicted of conspiracy, attempted obstruction of justice, 
and bribery, for conspiring with an informant to intimidate and bribe witnesses 
against his client.  See United States v. Simels, 654 F.3d 161 (2d Cir. 2011), cert. 
denied, 132 S.Ct. 1725 (2012).  One defense attorney, who was representing a 
client charged with stalking, filed a civil lawsuit against the victim and then offered 
to dismiss the civil complaint in exchange for favorable testimony in the criminal 
case.  The attorney pled guilty to dissuading a witness, and agreed to disbarment 
as a condition of his plea.  Arthur Blankstein, Former ‘bling ring’ lawyer pleads 
no contest to attempting to dissuade witness in separate case, l.a. tiMes, (July 14, 
2010), http://latimesblogs.latimes.com/lanow/2010/07/former-bling-ring-attorney-
pleads-no-contest-in-separate-case-to-dissuading-witness.html. An Iowa defense 
attorney was convicted of aiding and abetting a violation of a no-contact order, 
and subsequently suspended from the practice of law, as a result of his actions 
in representing his son on sexual offenses against the son’s stepdaughter and on 
charges of kidnapping his wife and biological child.  The defense attorney present-
ed a letter from his son to the son’s wife in knowing violation of a no-contact order, 
and offered the wife a favorable settlement in a pending divorce action if she were 
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to testify favorably in the criminal matter.  See Iowa Supreme Ct. Att’y Disciplinary 
Bd. v. Gailey, 790 N.W.2d 801 (Iowa 2010). Anecdotal reports suggest that a few 
unethical attorneys develop such a reputation for providing information and advice 
useful in intimidation efforts that they are highly sought after by clients who are 
members of gangs or other criminal organizations. 

30 Gang Pimps Take Sex Trafficking to New Lows, aMerica’s Most Wanted (June 1, 
2012), http://www.amw.com/features/feature_story_detail.cfm?id=4302.  

31 Michal Gilad, Who Will Protect The Children?: The Untold Story of Unaccompa-
nied Minors in Witness Protection Programs, 12 Whittier J. child & FaM. advo-
cacy 43 (2012). 

32 See Viktoria Kristiansson, Prosecuting Cases of Sexual Abuse in Confinement, 8 
strategies (Dec. 2012), http://www.aequitasresource.org/Prosecuting_Cases_of_
Sexual_Abuse_in_Confinement.pdf. 

33  Martinson, WoFFord, MurPhy, BelguM-gaBBert, & WilKinson, supra note 6, at 
42-43.

34 Martinson & BelguM-gaBBert, supra note 5, at 66-67.

35 nathan JaMes, cong. research serv., rl 33473, Judicial security:  coMParison 
oF legislation in the 110th congress, congressional research service (2008), 
available at https://www.fas.org/sgp/crs/misc/RL33473.pdf. 

36 Martinson & Barnes, supra note 4, at 75.

37 Martinson & BelguM-gaBBert, supra note 5, at 46.

38 Id. at 48.

39 Martinson & Barnes, supra note 4, at 75.

40 Finn & healey, supra note 2, at 23.

41 Evidence-based prosecution involves the documentation of evidence that will be 
admissible at trial even if the victim or witness later becomes unavailable for trial. 
Detailed police reports with descriptions of all observations at the scene (includ-
ing the demeanor of the victim and any witnesses), photographs, detailed hospital 
or medical records, 911 calls, detailed statements that include any prior history 
of violence or intimidation, and evidence that corroborates the witness’s original 
statement will enhance the likelihood of successful prosecution even without the 
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witness’s live testimony at trial. For an excellent discussion of the types of evidence 
that may be used to successfully prosecute domestic violence cases without the 
participation of the victim, and how that evidence can be effectively presented, see 
Wisconsin district attorneys’ association, Wisconsin Prosecutor’s doMestic 
aBuse reFerence BooK, Part iv (Trial Advocacy) (2012), http://oja.wi.gov/sites/
default/files/WI_Prosecutors_Domestic_Abuse_Reference_Book_2012%20Com-
plete.pdf. Similar types of evidence, and strategies, may be used in prosecuting 
other types of crime where the victim or witness is unavailable to testify at trial. 

42 Crawford v. Washington, 541 U.S. 36 (2004).

43 Statements made for purposes of receiving medical care are generally admissible at 
trial as an exception to the rule against hearsay.  Fed. r. evid. 803(4).

44 Gang members may commit acts of violence, including sexual violence, against 
intimate partners, female gang members, or female victims with no connection to 
the gang.  Acts not involving an intimate partner may be related to gang-initiation 
rituals, punishment for some offense against the gang or one of its members, or 
may be opportunistic acts of random violence.  A police officer at the Duluth IWI 
site recalled a case involving a woman who was brutally raped and beaten by mem-
bers of a gang with which she had an association.  She was intimidated into silence 
about the crime when members told her, “If you don’t do this for us, we’ll hurt 
other members of your family.”  Martinson & Barnes, supra note 4, at 52.

45 Martinson & BelguM-gaBBert, supra note 5, at 55.

46 For example, cooperative agreements with public housing authorities may facilitate 
relocation of witnesses to alternative public housing or Section 8 (government sub-
sidized) housing.  See Finn & healey, supra note 2, at 23-38; healey, supra note 
2, at 6-8.

47 See, e.g., Pennsylvania coMMission on criMe and delinquency, Free to tell the 
truth - Preventing and coMBating intiMidation in court: a Bench BooK For 
Pennsylvania Judges, (2011), available at http://www.portal.state.pa.us/portal/
server.pt/gateway/PTARGS_0_2_1040375_0_0_18/witness%20intimidation%20
bench%20book%20final.pdf.

48 See, e.g., Martinson & BelguM-gaBBert, supra note 5, at 75-82 (depicting the 
collaboration between the Knox County Jail’s Security Threat Group Coordinator 
and other criminal justice system partners on dealing with witness intimidation 
perpetrated by inmates).
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cle/1156172--urban-motto-may-be-gone-but-stop-snitching-lives-on; healey, supra 
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50 Martinson & BelguM-gaBBert, supra note 5, at 65.

51 Kelly dedel, oFFice oF coMMunity oriented Policing services, Witness intiMi-
dation, (July 2006) available at http://www.cops.usdoj.gov/files/ric/Publications/
e07063407.pdf.

52 healey, supra note 2, at 10; Finn & healey, supra note 2, at 18, 51. 

53 Interviews by AEquitas Attorney Advisor John Wilkinson with Dana Greisen, Chief 
of the Gang Prosecution Unit, and Larry Davis, Commander of the Bureau of In-
vestigations, San Diego County District Attorney’s Office (Central) (Apr. 25, 2012) 
and with Deputy District Attorney Bob Bruce and District Attorney Investigator 
Luis Rudisell, San Diego Country District Attorney’s Office (Northern) (Apr. 26, 
2012). 

54 The Police Department in Duluth, Minnesota has as part of its risk assessment 
protocol for domestic violence calls the question:  “How frequently and seriously 
does he intimidate, threaten, or assault you?”  Martinson & Barnes, supra note 4, 
at 57.

55 Such documentation can be critical if a later motion is filed to admit hearsay 
statements under the doctrine of forfeiture by wrongdoing. See infra discussion of 
forfeiture by wrongdoing. 

56 Maureen Funk & Julie Schuppel, Strangulation Injuries, 102 Wis. Medical J. 41-45 
(2003), available at https://www.wisconsinmedicalsociety.org/_WMS/publications/
wmj/pdf/102/3/41.pdf.

57 The history of dropped or dismissed cases or restraining orders may help to estab-
lish evidence of a “classic abusive relationship” in the event a motion for forfeiture 
by wrongdoing is necessary. Giles v. California, 128 S. Ct. 2678, 2695 (2008) 
(Souter, J., concurring in part); see infra discussion of forfeiture by wrongdoing. 

58 A threat assessment can also be used to focus limited resources on cases posing 
the highest degree of lethality risk. For example, the Jeanne Geiger Crisis Center 
in Massachusetts has pioneered the Domestic Violence High Risk Team (DVHRT) 
Model, which employs a multidisciplinary team of core partners working in concert 
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to increase victim safety in high-risk cases by monitoring and containing offenders 
and providing comprehensive victim services.  For more information, see What is 
the Domestic Violence High Risk Team Model? doMestic violence high risK teaM 
netWorK Jeanne geiger crisis center, http://www.jeannegeigercrisiscenter.org/
dvhrtn_model.html (last visited Mar. 21, 2013).

59 Spousal Assault Risk Assessment Guide (SARA), Multi-health systeMs, http://
www.mhs.com/product.aspx?gr=saf&prod=sara&id=overview (last visited Mar. 6, 
2013).

60 What is Mosaic? Mosaic threat assessMent systeMs, https://www.mosaicmeth-
od.com/ (last visited Mar. 6, 2013).

61 danger assessMent, http://www.dangerassessment.org/ (last visited Mar. 6, 2013).

62 See Kirk R. Williams & Amy Barry Houghton, Assessing the Risk of Domestic 
Violence Reoffending: A Validation Study, 28 laW & huMan Behavior 437 (2004), 
available at http://ace.ucr.edu/pubs_by_topic/2.Assessing%20the%20Risk.pdf. 

63 See Kirk R. Williams & Stephen R. Grant, Empirically Examining the Risk of Inti-
mate Partner Violence: The Revised Domestic Violence Screening Instrument, 121 
PuBlic health rePorts 400 (2006), available at http://www.ncbi.nlm.nih.gov/pmc/
articles/PMC1525359/. 

64 nova scotia PuBlic Prosecution service, risK assessMents (odara) in sPousal/
Partner violence cases, http://www.gov.ns.ca/pps/publications/ca_manual/Pros-
ecutionPolicies/ODARA%20RISK%20ASSESSMENTS%20IN%20SPOUSAL-
PARTNER%20CASES%20ALL.pdf. 

65 Martinson, WoFFord, MurPhy, BelguM-gaBBert, & WilKinson, supra note 6, at 
106-07.

66 united nations oFFice on drugs and criMe, anti- huMan traFFicKing Manual 
For criMinal Justice Practitioners, Module 5 (2009), available at http://www.
unodc.org/documents/human-trafficking/TIP_module5_Ebook.pdf.

67 Hospitals present numerous risks for violence against patients, visitors, and staff. 
See, e.g., N. Jean Schendel, Patients as Victims: Hospital Liability for Third-Party 
Crime, 28 val. u. l. rev. 419 (1993); Amy Baum Goodwin, Striving for a Secure 
Environment:  A Closer Look at Hospital Security Issues Following the Infant Ab-
duction at Loyola University Medical Center, 10 annals health l. 245 (2001).

68 Finn & healey, supra note 2. 
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69 Martinson & Barnes, supra note 4, at 70.

70 E.g., California’s Witness Relocation Assistance Program (CalWRAP) in the 
California Attorney General’s Office, which in fiscal year 2009-10 was allocated 
$4,855,000 to financially support relocating intimidated witnesses in 870 cases in 
33 counties. caliFornia dePartMent oF Justice, oFFice oF the attorney general, 
caliFornia Witness relocation assistance PrograM annual rePort to the leg-
islature 2009-2010, 6-7, available at http://ag.ca.gov/cms_attachments/press/pdfs/
n2062_calwrap_annual_report_to_the_legislature_09-10_final.pdf. 

71 For more details about relocation strategies for witness protection, see Finn & 
healey, supra note 2, at 22-38; healey, supra note 2, at 6-8. 

72 Martinson, WoFFord, MurPhy, BelguM-gaBBert, & WilKinson, supra note 6, at 
63.

73 Where the right to counsel has attached, typically after arraignment, any efforts by 
a witness to elicit evidence at the direction of law enforcement will be suppressed 
as having been obtained in violation of the defendant’s Sixth Amendment right 
to counsel.  See, e.g., Maine v. Moulton, 474 U.S. 159 (1985).  Consensual inter-
ception of phone conversations initiated by the witness, where permitted by law, 
should be conducted only before the right to counsel has attached.  

74 Although wireless communication providers generally maintain records of tele-
phone calls made to or from a particular phone number, they typically do not main-
tain any record of text messages sent or received. Documentation of text messages 
is best accomplished by photographing the screen of the phone and/or by backing 
up the contents of the phone for later retrieval.

75 A U-Visa is a special visa available to individuals who are cooperating in the pros-
ecution of a criminal case. In addition to the U-Visa, victims of domestic violence 
may be permitted, under the Violence Against Women Act (VAWA), to apply for 
their own “green card,” and eventually for citizenship, without the cooperation of 
the abuser. Eligibility and procedural requirements for these types of relief can be 
complex, and the victim or witness should be referred to an immigration assistance 
organization that can assist him or her. See Battered WoMen’s Justice ProJect, 
assisting iMMigrant victiMs oF doMestic violence: laW enForceMent guide 3, 5, 
8, http://www.vaw.umn.edu/documents/immigrantdvleguide/immigrantdvleguide.
pdf. 

76 E.g., d.c. code § 23-1322 (2012), which provides for consideration of a 
defendant’s dangerousness, including the risk of witness intimidation, in setting 
bail.
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77 The capabilities of monitoring systems vary widely; if the system is not well de-
signed, a judge may be lulled into a false sense of security, releasing a dangerous 
defendant based upon incorrect assumptions about the efficacy of monitoring to 
protect the victim. Prosecutors are well advised to be familiar with any limitations 
on the effectiveness of monitoring, and to bring any concerns in that regard to the 
attention of the court.

78 Martinson & Barnes, supra note 4, at 63-64.

79 One notable exception is for evidence of intimate photographs or video of a victim. 
Although the defendant may be aware of the photographs or already have seen the 
contents, there are legitimate concerns about providing copies to the defendant, 
who may use them for personal gratification or may disseminate them to others, 
including other inmates. A protective order may provide that they can be released 
only to defense counsel, who would be barred from providing copies to his or her 
client, or from copying or disseminating them without court order. See, e.g., State v. 
Boyd, 158 P.3d 54 (Wash. 2007) (en banc).

80 See, e.g., Fed. r. criM P. 16(d)(1); United States v. Aiken, 76 F.Supp.2d 1339 (S.D. 
Fla. 1999).

81 The prosecutor must be careful not to discourage the witness from speaking to the 
defense; such conduct would be in violation of the Rules of Professional Conduct. 
See, e.g., Model rules oF ProF’l conduct r. 3.4 (2012). However, it is not unethi-
cal for the prosecutor to advise the witness that he or she is not obligated to consent 
to be interviewed.  

82 State v. Valdez, 281 P.3d 924, 941-60 (Cal. 2012).

83 In United States v. Ruiz, 536 U.S. 622 (2002), the Supreme Court upheld the 
constitutionality of “fast track” plea bargaining in which the defendant waives the 
right to be provided with impeachment evidence and the identities of witnesses 
and informants, observing that prohibition of such plea bargains “could force the 
Government to abandon its ‘general practice’ of not ‘disclos[ing] to a defendant 
pleading guilty information that would reveal the identities of cooperating infor-
mants, undercover investigators, or other prospective witnesses.’ “ Id. at 632. While 
Ruiz holds that “the Constitution does not require the Government to disclose 
material impeachment evidence prior to entering a plea agreement with a criminal 
defendant,” there is a split in authority whether exculpatory evidence must be dis-
closed prior to a guilty plea. Id. at 633. Compare Smith v. Baldwin, 510 F.3d 1127, 
1148 (9th Cir. 2007) (en banc) (noting that Brady evidence material to a decision 
to plead guilty must be disclosed) with United States v. Conroy, 567 F.3d 174, 178-
79 (5th Cir. 2009) (guilty plea precludes defendant from claiming that failure to 
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trial and (b) the defendant has had a prior opportunity to cross-examine the witness. 
aequitas, the Prosecutors’ resource on craWFord and its Progeny (2012), 
http://www.aequitasresource.org/The_Prosecutors_Resource_Crawford.pdf. 

118 State v. Byrd, 967 A.2d 285, 295-96 (N.J. 2009). Although the New Jersey Supreme 
Court did not apply the rule in Byrd, it immediately proposed a new Evidence 
Rule codifying the principle, which has since been formally adopted. n.J. r. evid. 
804(b)(9).

119 See People v. Byrd, 855 N.Y.S.2d 505 (N.Y. App. Div. 2008); Commonwealth. v. 
Szerlong, 933 N.E.2d 633 (Mass. 2010).

120 See, e.g., Fed. r. evid. 104(a).

121 For more details about motions to admit evidence under the doctrine of forfei-
ture by wrongdoing, see aequitas, the Prosecutors’ resource on ForFeiture By 
Wrongdoing (2012), available at http://www.aequitasresource.org/The_Prosecu-
tors_Resource_Forfeiture_by_Wrongdoing.pdf. 

122 Telephone conversation of AEquitas Attorney Advisor Rhonda Martinson with St. 
Louis County, Minnesota, Assistant County Attorney Jessica Smith (Feb. 14, 2013).

123 Rule 104(a) of the Federal Rules of Evidence sets forth the procedure for prelimi-
nary hearings to determine the admissibility of evidence.

124 In at least one jurisdiction, a forfeiture motion was heard in the midst of the wit-
ness’s testimony, when in-court intimidation caused him to be unable to continue 
his testimony. The trial court found that the defendant was responsible for the wit-
ness’s inability to continue, and allowed the testimony given on direct examination 
to stand without cross-examination, ruling that the defendant had, by his actions, 
forfeited his right to cross-examine the witness. The resulting conviction was up-
held on appeal. State v. Weathers, 724 S.E.2d 114 (N.C. Ct. App. 2012).

125 See, e.g., N.J. R. evid. 803(a)(1); State v. Gross, 523 A.2d 215, 220-21 (N.J. Super. 
Ct. App. Div. 1987).
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